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HSTATE - OF  MOHTAHA
ERFORE YR BARD. OF PERSONHNEL APTPELLS

IH THE MATTER OF [MEATR LARORD PRASTICE BO. 10-01:
HIELRY SC0COL DISTHICT MO, L4,

Complainant,

SIELBY EDUCATION ABSTICTAT1ONR,

i
}
H
)
L R ] FINLL, OEROER
!
b
MEN, MEHK, ;

b

)

s Tisndant,
R R R T T T T R B O T S R T T T Y

ko exceptions having bean Filed, pursoant to ARH 24020, 215,
to ctho Findings of Fack, Concluaiona of Law and Reconnendesd
Grder isgoocd on Japasey 15¢ L1982, by flearing BExominer Eatchevm
Walker;

VIHEREFONE, this Board adopto thac Eecommandad Ogger in this

: iyt
OATED khig _& day ol Pebeasmey, 1902,

TIESHE O PERSONNEL A3PELLS

ma ey as 1LkA FIMAL DOROER.

& & " WF R W WN

CERTIVICATE OF MATLING
The underoilgred does el Py chat o trae and carreact copy

=il
al this documant was mailed to the following on tha day

7

6 e, 10834

Duane Johhsan

Do Dice, 781
Halena, HT 53524

dJarcy L, Painter
HILLEY & LORTHC, ..

Bxscutive Plaza, Saite 20
121 dzh Btroct Horth

Graat Falls, br 59401 — ——..
S T ey
i J’ iy
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- SHELHY SCROOL OISTRICT méO. 1%,

: STRTE OF e TRk
HEFORE THE IDWRD OF PERSOMHEL APPEALS

EN THE MATTEH OF UREAIR LARDE PRACTICE CHARGE - HO. IH-A1:

Compldinant,
FEMOTHGE [F -FRET,
WEh. CONCLES IS OF LK,
& KECOMMCKDED ORDER.
SHELEY ECOCATION ASLICIATION,
HElrlp ”Lrli
llefendant.
Do dpril 30, 198, Corplateant Shinlby School Disteict Ho, 19 Flled an
st e labor practice charge #1th this Board &) Beging Nefapdant Shelby
Blucatton Association, MEA, HEA i engsged In bad faith bargiining by

refusing o follow the terns uf the nogotiated agrecmont An winlation of

the requironents of sections 19-30-305(2) and 39-31-306(3} WCA.

O Hay 19, 1901, this Board received Detendant®s Ontses denying thase
clnrges,

Even: thouoh & qesstion of Conbract Interprelabinn sas Lhe esiencs of Ehis |
unfalr izbur proctice charge, the mattor was not deferred weder the Callver
doctrine hecause the charpe was hronght by the Faployer, who ad nn rocourse
tn the conbracl's grievarce procedure, snpd because the partins' contract did

et previde far Bling arblitration, a precequisite fore Collver deferral.

The pre-hearing confernrce tn this mtter was held August 17, 12301, in
hhslhy, Monteno. Ak that comforonco, Coopladmant maved to amond {ts chargn
to allegn that Oaterclant had vintated section 39-31-A02(2) MCA. The hearing
paaminer took Defondant' s objection to this metton under adeisonent.

Thie hearieg in this meiber was. held on the:same day and in the samn
location a% the pre=hiearing conferdnce. - [t wav held onder the-authority of
sotbinn 30=-A1=-400 WA and a5 provided for by the Motans Adrlpistrative Pro-
cuhyrn Aok, TiRlic ®y Chapter 4, MOA.  Eathrym Walker wes Che hgaring exeminor
Diiane Jdohsson represepted the Compladnamt. derry Pafinter reépresented the
lefendant.

hortly afier the hearlng, & ratifled agresment resulled trom the

negotiationg which had given vise to this wunfair labor practice charge.
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Hrnwer, thts charmgn was nok withdeasm evon thowgh the lmmedfate geestion of
firpasse resolution hod been reaclyed; presuigbly becanse Complatnamt wantoo
& ileternination of the peaning af the dispoted contracl Janoeage far anplica-
tlom An =imilar situatinns whbch nlght ocear fn the fuldre,

Thiz mattper wes deensil sutmitiod an Lhe ddy the Tast belel was 114,
Septesher 2, 1981,

ET

Waon tho partiss to this mattor were unable oo agres on the torm of the
collective bargaining agrooment thoy were negalioting, wads the Defendant e
mudend hy Ehn tormmoafF tho 197%-01 conlrdct %9 suqnll the df3pute-to Che Eoard
uf Mayiow provided for g Ui conibrac b wlien the Corplatnent roqessted 1t oo
ds gt Ol Defandant Breoach the 1590081 contract, and in =0 dotog comeit an
unfati lanor practici, fy rofusing to sulmit the disputs to the Basrd 4l FIE'.'IE;I-I

i InEs Gy MRS IRGER ADVTSEMENT

. AL the nearing, Corplafmant noved to amesd 165 chargn to alfepge thet
Pefendant fad wiolated section 33-31-402(2) HOA by engaqing In bad faith
bargaining by refusing to follow the torms of the nl:l_‘.:l.':t|ﬁ[E|J AarpErent,

flefendant alijected tn this maotian for the ressons stated In VRS bredel:

The Copptainapt Feguestod Enat 1ts complaint be amended ab the
hearing ta includs sectfon 39-31-402 (7] WCA.  Amandipg. the come
plaint at that tate date is projudicial toe the TeFendant, Atk
2. PG RNy provides thot & conplaint shall tnclude the statule
witigh Bas hesn viglabod, 1tz purpose, of tourseg 15 to' givo nntice
L the Defendanis, 1t 15 to insuen dot process,  Armending tlie cor-
plafnt at khaet late & date, changlig. the entire thoory af the pro-
cepdings, 18 prejudioiad to che Dofendant.

[t §5 this hearing exaniner's opinfon thit Deferdinl®e eiolits would not
b pradudicog by allowing tEhis arendrent o the: Coaplaink hecauses

&, The Motice of flearing in this mavter indicared that 2 wiolation of
spchion 30-31-q0202) MOA was the substrace of Ehé cherps:

o aaed B, 1URY, Complainant Sholby Schodl District Bo, 14

Filed an unfair labor practice chargs with this Doard alleging

Pefendant Shelpy Education Assodiabion, MER, MER nad Dngnﬂud im

Baid Fatth barsaining, a violation of section 39-31-A0200) MLA, |

by refusing to follow the terss of the parties' seqobiated bgreo=

pent when an inpasse situation developed. [Emphasis added.]

b, The Cooplaint elaarly indicated that bad faith bargaining was the

ciulisflencs ol the clinrge!
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Disfendunt has and I8 conducting Tteelf in Bad fadth barcaining.
fhe Fefusal tp fallow berms of the opegotisted agresmenl [s in siolntian
ol tha seclisive rapresentarives’ gool faith oblfgatien in 19-31-104,
Sectiom d, MG A, and 3A-15-306, Seclion 3, BLCLA.

Ny the sbowve acts ard by other acts ard condict, the Shelby Bducstion
fssnciation, MEA; kes interfered with the epployer's clghtc and 15 ©an-

ducting megotiations dn bod faith in wiclation of the Erplayes’s rights
gusrantoed them fn 39-31-306{2) and 39-31-306{3) ol Montana Law and the

teres of Ehe curvent I'll'.'l_-ll]t.'lﬂl tedl 1abar anrnomant.
avimg charged sa filed herein, the Shelby School Maeiplce He. 14
prays as folloms:
1. Thal the delerdants be amfered Eo eagce aml dasist wialative
actions ard to topduct joed faith reqotisticns; - o -

oo The parties® *Stipuntation of Facts e OLF 18<81" Andicates thak
beEh parties were aware that failurs to bargain in gond faith wie thiv pssance
nf this charpet

O On &pekl 29, 1931, Codelalmant Tl an Usfaty Laber 'ractlce
Charge against Oofendant wndich alleges bad Faith bargaTniny,

O Al May 10, Y9RE, Dofondast Flod an anweer 1o Conpladnant's
Chargs which dentes the a1 leged bad fatth Waeqaining chnras,
Therafore, the hearing examiner overvules Pefapdant's ohjection and

a1 lowe Complalnant to amerd 1ts chargn to focluda an alleped ¥iolation of
gocEion-30-3l=a20 2k KA, This-raling is in accordance wlth &RH 24, 26,205
which provides:

Aoy peEtitioin may be amended In whole or in part, hy the petitioner
at &py tee prior o the casting of Bhe First-ballol in an electlun,
orF prior e the olosing of 4 cass, wpan such conditions as tho board
considers” proper and  just,

F. The hearfrg prdmtner ook wder silyiserent Cefepdnnl" s nblecEians
to the testimony of Orad Degdale, an attorpey who assisted the Cor-
platment in 168 1997 comiracl negolistdcns with the Oefordant.

The hearing exaniner agrees with the Befendant that Me, Dugdale’s
testlmpy cop be glyes 1HEtle woignt, primarily becaute she- Minds the
copfbrack language 10 fueation here tn bo clesr and amarbinuoas,  noso
finding, she has noted that conbract Tenguzge canrot be considered anhigeous
nernly bhecadse the parbies dicagres over Ehe moaning of o phrasse, bol
ratlier miat be fuidgsid by whather 1t fe°50 clear on the 1ssoe 10 goostion
Ehat the intemtions of the parties ci&n Be determined using nooother gulds
thai the contract 1tself -- whether & &1ngle, cbyinus, &nd ressonable
meaning appears fran & readipg of the languege |n the contéat of the rost

af the contract. [Hill 2pd Sinferapi, Evidonce in firbitration, pags 53).

g




1) Waving found the contract lamguage to be cloar and anamblguous, =nd assumng
4 the portles dnlended thodr contract Lo be the full and fHinal litegration of
3| the agreevents mude during the negotfativns process, the hesring exaniper
1 canrat allow Me, Dugdale's testiocay regarvding the intent of the parties

ﬁ! during nogotiations to supplenent of modify ko terms of The contract, A&

El declared by a nntad arblLeator:

) FF there 5t ang ona peinciple of contrict intorpretation i
Wlibch arbitrators are agregd, 1t 4s that where mo ambiguity axists

a In tha lamnuage of tho contract, then the obyfous intent of the Con-
Eract language govorns and must be enforced; that the costracting

H pertios must b presuned to have known whab they were colng when
Ehoy adopted the language whickh they @id to sxpress. their bargaining

1l Intenly Lhet parod evidence [any evidenco whetkser sral or in writing
which 1= extrinslc o the written contract and pat incorpnrated

Lt Lhereln by ruference] cannot be relind upon to defeat tho obvines
intant ot Clear and unambhiquois contract Tanyuago; amd that when

12 the language of the Agreenent 1= sofficiently clase as to enable

; the Artdtrator Lo reascoahly ascertain the intent of that contract

L lanfuage, thot snds the Arbitrator's Anguire and he must enforce
thy apparent intent of the words of the Agresmnt. CHI11 =pd

L, Sinleropi. Evidence ip Arbitration, page L]

12 FINDTRGS {OF FALT

L The following findings of lacl are az stipulatod &5 by thie partiss:

7 l. Ceaplainint aperates Shelly Schoo] District Mo, 14 sné 4% vepre-

1Bl sented by 4 duly nlectnd Bnard uf Trustees,
4, Defendant fx the rocognizoed axclusive ropresentative of the teaching I
O skafr at Shelly Scheol District Mo, 14,

e . The parties are stomalory Lo s -Lahor fgresmnt which bBocann

effective Harch 23, 109%, nid which estlablishes wages, FPringe benedfits,
aitd pther conditfons af employment,  Ssid agreement 15 Ino forcs aind effent
= wmet] June 39, 1985

e 4. Tre parties began pegotislions cancerning o now' or reqowa ] of thin

carrant Labol Aqgreesent on Decenber 4, 1900, 4 totel of six eogntistion

??i e tinge were condoctod Jointly by the papl jes,

L L. Um Apr11 15, 1981, Complainenl presented ti lDefendant a request
%1 inwritliog o Ynvuke brticle- T, T A afF the current Labor fgresmpt .

it . ln fpril 24, 1908 in-a lokter to Compiainomt; Dofendent declinod
31: utilization of Article 1, F, 1 of the current Labar Agreement.

Pl

F- I reneest dated fpred) 55, 1981, Defeadant tiled a petition

s
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requesting Medistion assistance Trom Lhe Bosrd of Personnel Appeals,

B, On Agril 20, 1981, Complatnant TEVed dn linfair Labor Practice
Charge against Defandant whilck alleqes bad faith barasining,

O, On Hiy B8, F901, Gefendont Tled an answer o Complainant®s
Charge which denfes the alleqged had faith bargafining charge,

Wb AL doviasents Feferted to are by reference made 8 part of this
stlpulated fgrement,

The parties harpby agres thel thn foroooing staterents of fact and
referenced dncummonts are liereby made 8 part of proceedings befare the Board
of Parsanes] Appeals.

IS N

Thls unfafr ldbor praccice charge centers around the meanding of the
fellowing sections of the parties' F275%-81 collactlve bargeining agroemont:

IT mn impasse otowrs and subjocts For negotistigne cannot be settlod,

tho satter may be referved tooa Soard of Review' for study and
recommendatian in accordance with the follming procedirss:

apolfens [.T.A(a] and [B]¢
Proceduras 10 the Evenl of & llegotiating lwpasce

A, A Ampasse condition will bo rocogntzad at the following peints
T the neqotiations: procass:
(1) 1f tho Joint Commfbtess 15 able ta reach an sgreepent bt
nither the Sasrd or the Association does not accept the
hgrennent . o,

i s
Secikinn T.0 of the coubtact delfimes the YOoard of fevl o™ a5

s g sl Ehres (1) menbier boand sudo up of pereons Jivding fn' the
Stelby dlsdedetsy WUl tha franl of Pragteas aselag coe senbers;
Che Assicdatdon amothar, anf & Shird mesdese, whe wlll ozt ou
afmdrpersan, btk dg mot 4 pember of efoher che Baard of Prostess
proar the Agsarfacion, poc (& redaced -t a oard pnombal - arF &
skl of b Asosiabion any oloser thin che third afigrae of
affdnity or che fourch degtme of conuenguinidn amd I0 b
wrfectbond Iy the Firsc fwo manhoss, '

-I-EEEI:IE'.':I J.C.7 ol Eha cernbedor dallnes fia YJedne Weaoddaédon
Copmd g™ o MO Ooewid EEow -:n:,]mr.'r_' af Cthe Noard Reprossnta bdves aml
Ehio supoidating Tean of the Assocdation ReprosencaCives ed qofied, "™
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L2 IF at any point a!'1.|1|_._i tho first meptieg In fovembor, and
boTore danuary 10th,” the discussions of the o int
Committoo reach a stalewbs conditian,

B, When an itmpasse comililion oxists:

(1] Elther party may request in writing, within Five (5) days,
that a Board of Meview may ba formed.

(¥} Withle ten §10) days after recelving a weltten request
bhat a Hoard of Review hon fopned, the Doard and the Associ4tion
will sach appoint one porson Lo serve onthe Board of Beview.

(2] When the two praple ahove haye boon named, they in turm will
ﬂll-ll'hl'jﬂl"- the third mesber of the Board of Peview within ten

hiws .

To detenelne the vaitdity of the unfair labor practice charge under
enns leration leve, the heartng oxasiner mast answer beo questions regardbng
these contract jirovisions:

|- 15 the Tanguage in sectines 1.F.3 and 4{b) pomissive or sundatory
ag to the submissfon of & eomtrect disputo to the Bosrd of Fovieu?

£ BT that Tanyuage 15 mamdatory, 1= it so iy indér the conddtions
speCiF1ed In [_F.q{a)?

[L Fs this hearing oxoniner’s determination that 1f &fther party
reques Ee A wrelting andowitndn flve doys, that o Doaed gf Review be formed,
Ihe other party |s mendated to participate In that Boapd of Neview jrocess
if that fwpssse siiudtion meats the erlterfa seb forth in section 1.F.4{a)
of Lhe contract,

In determining whether the language 1 question 45 mardstory or
perElsgive, the hearing exsniner has notod the Tollowing:

+ = = Ehe "primary rule in constrodeg s wWeltten Instronent is to

dotorming, mol alane from a single word or phrese, but from the

Instrument as a whnbé; the treué Inteént of the partivs and to inter-

pref the meaning of a questionod word oF parl with cegard Lo the

conaectian in which 1% 5 uged, e subdect mctor and 118 ralatlan

to 211 othor parts or provisions.®

SAmilarky, “Secticns or portioss cannot be jsolated from the

reit of the sgreemant and given copstruction Andopendoptly of the
purpase and agreseent of the partios as esidenced by L entire

Hncueranl. . .-, The meaping of sach paragraph and ach tenlence
mus b be dotensined An refation to the contract a5 a whale,”
CEikouri and Elkourf, fow frbitration Morks, pdue 3073

J|!|'I'.“|:'I:II1'.I.I Toes @ of dhil ConCEACE FERt s

I atfeamd fag du padcic an dpranable SutElasaat of the aogibdatdnia
grepaanla - prdar o the Blass wher spoctisal ey ammnenda arn et by dlea
Biskrd, Che- Boaisd dfaf Clss, Adscslablon agiem st fruarg affeced - ahell
eurnda b raac ou o miebEddoein @ gorar fa JTanigry MGG sEpd e

“E-




Lansidering Che abave-stated principle; the word “my" in section 1.F.3
cannod be jsolated <o as to make pavticipation n the Doard of Nevies process
entively permissive. Rathar, §t mist be conttroed as part of 4 Targer sectinn
cedling with he submission af contract disputes to the oard of Review. [n
s¢ dufng, the phrase "ndy be reforred to & Boarl of Reviow® in section 1,63
Inses 1ts pormiss|ve connolation whes section 1.E-£{b)(1) states "eithor party
My request .. -ttt a4 foard of Howlaw may be formed® {omohasis:adided] and
sectlons | E.A(BH2) and {3) sppcify that 11 elther party oxercises 1ts aption
in request the formation of the Bosrd of Review the parties will appaint wer-
bers tooserve on said Daard I.EII.I'I.‘IEI.'l b the corlitions discussad helow),

Addressang the stonfficascn of the conditions spocified 10 s=ction
LE#{a), the hearing axamlner nobes Ik 15 a Frequentty applied rule of coi-
irect interpretallan thet toexpressly includn ane or mre of & clasy in.a
Writoon Anstesment mst be token od an excluzign of 411 othert -—- for axarm | g,
to wxpressly dtste certain excepticns fmlfcatss that thers ire no other pi-
capfiems, oF to exprissly includs scoe guaraptods 1o an agreemont 15 to

exclude nther gusrantoes. (Elkéur] and Elknurt, How Arhitration Works, pags
110, )

Tne hearing esmlner realizes that section T.F.40a) does mot 1181 a1l
copidl Lions undor whiteh an Tme2sse =i tustian piaht exist, Howiewer, In detor-
miring the peaning of thiz seftfen, She must be goworned by the fact thal
sectinn L.F.4{a) contiins a sery specitic anuperatian of the ponints 4n the
neégutiations process:at which an dmpasse condition will be recognized far
tha purpases nf the Bosrd of Reylew. The section tn no way Indicites that it
is mot meant to be resteictad ta the polibs specifice1ly Tistad — 1t 13 |
ahsent amy stafepent that it §1 &4 Tist of exmyples, Chal 11 is. & 1ist
“lncluding but et 1iedted to* the conditions sot forth, or that the Board of
Boview |5 1o dildress any Anpasse sitoatlon bul especially thoso Jistod in the
tection. Thergfore it must be the hoaring examiner’s detsmmination that for
the purposes of the ceotruct's Board of Revivw an Smpesse shtuation 15 Lo
bBooracoonized &l Lhe beh foints in the nogotiations process [sted In seckion

IF4gn]: when the negotiating teamt reich a tentative agroement that 15 not

=




vatitied by either. the Schaol Board ar the Associstion smisbership (at any tine
or 1f the negotialions resch a stalemate condltion afene top partles' First
feeting in November bul before danarvy 304 (2 target date for sebtlsent
acoarding to section I.E.7 of the comtroct),

Given this determlnatfon of the moaning of the contract Tanmage in
question, tha learing egdminer concludes thiat, beciuse Lomalnivant did pat
refusst the formtion of the Board of Review wntll April 15, 1981, well after
the Janaary: Hith date specified tnosection 1,F.4{a) of tho contract, the
Hofondsnt Wes not obl sgates) to participate in the Board of Paview procass.

COGCLLE O qIF LAK

Defondant Shebby Education Assoclation. MEA, HEA did not violate sectian
30-31-402 (2} HEK- o otherwiss commit sn unfalr Tebor practice shon |1 refused
to participale in the Board of Beviow process provided fier by thy parties’
colltect|ye bargaining ngreemsnt.

HECOMPENIED ORCER

fhis unfatr labor practice charoe 15 liershy dsnissed.

Exceptions to these Findings of Tact, Comclusion of Law, anl Bscomsendad
Urder-pay-be filod with the Board of Porsenne] Appeals, Capltol Statfon,
Helena, Mantany 50620 within taenty days of serwico,  If no exceptions are

fiied, the Recnmsonced (vder shall hecare the Final dedse of the Board,

+h

WATED this |5 " Wiy of January, 1942,

HUARD OF PERSONMOL APFEALS

By ﬂ(ﬂ#ﬁ"ﬁr‘ﬂgﬂ*

inaring Exaningr

CERTIFICATE OF MATLING

Iy M iy hersby certify and state thaz | did

on the |G day of danuary, 1902, mat) a troe and correct copy of he' dbove

Findings of Fatl, Conclusfon of Law, and Aecommended Svdar to the Followinig

-




